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af BEARD vs. POYDRAS, ae in 
“By: the Court. » In this case, the! defendant - wo new evis 


dence can be 


| and appellant moves for leave to introduce some teceived in the 
writtea evidence, which was not lnid before the supreme cour 
. Court below and makes no: part of the record sent 


tip to this Court : and the question being one: of 
general practice, the decision of which wil? rulevin 
al other ‘sithilar cases, the Court adjourned: thé 
tial of the cause on the ms a feniery: airs A 


ope leisure. 


‘ 


- Fy is true; as was alleged by inctinaiuheal 
the: appellant, that in’ the Spanish Courts of aps — 


at might be mia hy and had. é- this: Court 


ys 3 





gee =| «SC. ~sSCASES 2N THE SUPREME ‘court , 


Kort Mack ak + bem: organised on the same principles, or fad 
Learn, the jurisdiction of it, been ‘left undescribed, we 
ae? might, perhaps we ought, to admit the evidence 
ae now offeted by, the appellant, ‘But the jurisdic. 
"tion of this Court, and the manner of exercising, 
re <- defined. by Jaw. _ The Legislatyre of the 
re ‘State has determined the mode in which causes . 9 
- shall be sent from: the Inferior Courts to this. In? 7 . 
the 10th | section of the first judiciary act,it iS pro. ~ @. 
vided that the appeal be heard on tlie Pleadings.” 
and. documents transmitted ‘from the Inferior, 
Court. The 11th provides that the facts, to be. 
Ibid before this Court, shall be established od 
ina, special verdict or.in.a statement made on re 
the parties.or the judge... 
AB VARERGE, therefore, conting up any oe 
manner, 8 pot, admissible,» mo. 
mie ay '‘{e i THs 
$y, Tantmdilin mba poe rzesult to the ome’ 
from being deprived of the benefit of such evidences 
~ $s.notgreater than that which. they, may suffer in. 
tha, Inferior Court, when,. after the expitation. of _ 
theseven. days within which a new. trial can; ‘be | 
asked, evidence happens to be discavered which 
it is-no longer in their power to, avail themselves . “J 
of. ~ These are, inconveniencies, no doubt ; but — { . 
they. are a consequence.of the necessity of avoiding * 
—_ geneeevil the potest espe! 
ve mation is overrule wiz bd Bae pe 4 7 
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. ) OPTHE STATE OF LOUISIANA,, % | 
| jab BRE AT AL. BROGNIBR,| enter 396%" Bese abe, 


"Duncan, Grymes ital Mirela, fey the aeeh? ved 
dant.” The plaintiffs claim the notes, which “are are —. 
- @ethe object of this suit, because they, “depo sited Broontes 
~ & the’ same jin the hands of Michel’ dé parte, 
a « Notary’ Public, ‘to be retained by him 0 in ‘deouit codie 
: - a HY the (said) agreement should be carried i 
4 . effect, and they.allege that the notes “were’ ies ea 
A pally taken by Brognier de Clouet from the office : sg 
an, oon eet de Arias.” ee 
i *"THe answer denies went ge rg a ns “Oe 
| must prove them. ~ a 
-9 ~~ * Tuy; ‘therefore, ‘introduce’ the~ testimony “of ei3 
4... Michel de Armas. He: does not’ prove thedelivery : 
“] > © ofany note by the plaintiffs to be retained by him . 4 
} >it deposit: but, that Soulié, one of the plaintiffs, 
‘delivered him “a, part of the’ promiss6ry’ notes .! 
. _. &drawn by the assigneés * (the plaintiffs) telling “| 
“4 hitn that, after Cuvillier ‘should’ have" délivered é 
— &§ ‘him the other hotes, after the judicial ‘nHerty ge rina i = 
“registered ‘against “Cuvillier ‘und ‘St™A 3 
+4. should'have been raised, ‘as to St? Amand,’ 
“74. Brognier’ should have lodged! into hive hainde: the 
Re ; | “notés drawn by Cuvillier and ‘endorséd. by” Se- 





























vas 
Fe 








1... “Amand, and signed “a certain act ‘He’ mig : d 
-# ® deliver ‘him the notes of the plaintiffs.* ©" : aa: 
a & Ty’ the ‘agreenient, mentioned. in’ the: petitions " ae, 
pi be-not the one there detailed -by Séulié;'we' have eer 

| }* .. no evidence of any. other ; we must believe no ~ ae 

“TT, other existed and the plaintiffs smust faily!s 0 0° 
z a 3 ; $ _ ” 
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me | Caan IN THE SUPREME couRT: 


Bake Divtict. ‘Tite ‘other notes were’ delivéred- by Corilice 
_ . Aw with the knowledge, and. in pursuance, : of the. 
"ten agreement, so made ‘by Soulié. 4 
| Brootees Lr the delivery at by Soulié. and. nd Cuil 
“yi be not the delivery of which the petition::makes — 
mention, then, no other delivery of notes being 
proved; the plaintiffs must fail. : 
Ir thatbe the delivery of which the plsintiffsspeal 
then they made the delivery of the: notes: whith | 
they claim, ‘by theagency of Soulié and Cuvilliers 
ol they sent Soulié and Cuvillier  to- acinay f 
the notes to the notary, without any written ins. 7% 
tructions, the notary was justifiable in receiving. © 4 
them, with such ora/ instructions as the ‘agent ~ 
gave and in pursuance of these instructions might 
validly contract towards Brognier the obligati 4 
of handing-him over these notes, according to the 
directions of the plaintiffs’ agents... are 
- Tue notary having contracted this cin 
it was ‘his*bounden duty ‘to comply therewith 
 aceordingly,'as soon as the. conditions, under which q f 
_ he was directed:to hand over the notes to a se 
were accomplished, he discharged an otis _& 
for ‘the ‘non observance of which - damages wight 7 
| have been’ recovered from him. If-he‘could net — 
legally.withhold the notes, Brognier’s reevipt: of } 
ahem ecannot-be called, as it isin Speen 


‘egabct. 
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‘OF ‘THE STATE OF LOVISIANA.: ) 


itiow it is'said theres novevidlence oPany power a ae 
a : petro by. the ‘plaintiffs, ‘orany - ‘of them, tb ‘bind ie 
>. then definitively they tad’ reserved theniselves. ‘ a 
the right of agrecing or disagreeing to’ what ‘Soalié . 
abides or Lith iedeh abe abe Bascal, 
Tae defendant contends ‘that the splaintifischad 
given: some authority over the notes. ‘The possess 
wf siommplies this, when’ Itdoes. not appear tortious: Pa eR i. 
is The'eircumstance, of their‘beimg made: payable (to ” 
ss ir, is evidence that they svete intended: to. ; 
: gdime to hisihands:; for, in those of no other; could 
they:be ofany-use, Ifthe act.of the agent: hasbeen 
‘incorrect thro’ misconduct or-error, thosewho ems | 
_ © ployed him must suffer therefore. Tf they recogniae _ 
the delivery which Soulié and Cuvillién »made sof 
P, the notes to the: notary, and desire to’avail thems 
\\ 5 gélves:ofthe rights it-gives, them:on Brogwitrior 
_ the notaryy:cthey «must°aliow the nodrrespoadent 
_. tights which Brognier and’ the notary eacquirdd — 
; "from the mode, the conditions of that delivery.” 
. Tas -agent binds his principal, and the: ‘principal i 
i... ae deigecsotaed to have contracted ‘by the ugent,:even 
- 79 when the:agent exceeds ‘his powers, provided'that 
1 © twhat ois! done seems: to be’ within these powers. . 
> a Pothier, contrat de mandat, no. 89, Obligation, . 
: i vol. :,.no..79. Now, in this case, Soulié’spower — 
4. extending to the lodging of thenotesiinithehands _ | 
of de. Armas or Brognier, or to the’ msing ‘them 
or the purpose of relieving Cavillier, it oppeared 
torbe within those ‘powers to dictate the ‘purpose 





la |. . | CASES/IN/THE:SUPREME COURT 
Fiat Piss for which the delivery - was made; If; in dotig 
Nd so, heexceeded his powers he bound his q 
vol at least the thing submitted: to’ his control. Pox’ 4 
thier, loco citato.. The delivery, since it is Tecos a 
gnized, ‘must have been for some ome he 
~ gurely \had;,some authority over the notes. . 
was surely empowered to make some contract’ ¢ i 
some arrangement therewith. If that contract’ or’ 
arrangement .was, as. the plaintiffs say,* with q 
' qualification; that the terms of it were to be come 
‘taunicated, to. them and, wait their ratification, thig | 
isa ‘circumstance, which ‘may give them an acd ’ 
- tion.against him, but which does not:prevent ithe © 
‘thing: placedunder his controul; the subject of hig 
agency from being engaged by the condiiona 
utider’ whichi-he effected a bailment of itz) > 9 1% 
odd prLisend my.ielesk with my note payable:tor sip 
for one thousand dollars to borrow'money™ for: one: 
~ year arid.he agrees with A. onthe terms, and receis 
ves§:940i faving allowed him, 6 percent. I. ‘shall 
not.beauthdrised:'to demand a ‘rescission: of the” 
bargainon the ground that wanted to-have a: prai q 
- tuitous loan, or obtain money ona smaller: dist 
count,.evén if Iprove» that my clerk. disregarded. 
my orders. ‘The mission ahd Possession’ of the’ 
note arepresuimptive évidence of an \'aithority? te 
dispose ofthe notes), if Dallege I 'sent him ‘only’ 
to make preparatory arrangements about the lou 
"shall Pinot be told that the delivery of the* note 4 
répuls’ihe-idva-auds presupposes that! thenote’ was - 
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OF ae STATE OF LOUISIANA, 


Ee wwtbe weed tn ene only “wait Santer ea 
| being delivered tovthe person: to! Whosevordér. it yaaa 
| ig.made payable. and:to! whont themesseigerwas Vitter” 
sent:therewith? Tvshallobe ‘bounthby the!acp'éf “AP! 
- ny clerk, tho’-he has’ exceéded his: powers:; “bes Buoowsst! c 
catse’ his ‘act: oe to fis a it. iossiuatd . ory 
within them. © fis . 
fn suffices that Slisive was ioe ieutteds tobe, 
i obe fairly: believed :to be, within’ the ‘powers 
of: he agent. ‘Now, he who: has power to: make a, 
al) bailment,' seems. to, may» be» fairly believed 
toy havesthé: power’’to declare the: object ofthe 
- Bailmeot, ‘and: the téfms.on' whichuit is made? 
dvllw> therspresént case,» Soulié;: being: clearly 
authorised: to, make the ailment: of «the, ‘notes 
- to de. Armas, seemed to:be;' might :fairly hbe 
believéd: ‘tobe, authorised to'declare: whether: the 
notes: were) to: be: ‘retained: iby ide: Anmas,:as id 
stated in. the “petition, or to-declare, .asihe thas 
«one; that: ‘on’ Brogniét’s complying: with: certain. 
mee eee) they should ‘be delivered *to<him. 
he has done ‘the latter, whether. thro’ error or 
“ Vialachilapaeniortle nh his principal’s instructions is 
_. <idonmaterial! tothe immediate bailee, de Armas,‘or ~ 
-~. the subsequent one}: Brognier.. The’ notes:must_ 
_ _: bedisposed of. according to Soulié’s directions and 
if) any; loss..happen,;cit must be that”:of': the 
- plaintiffs, in cujus a Suit legem ee. 
dicere... wena 
: Box there is not any. elidence that the pint 
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we Dorie gave Soull@: any other: directions ‘than shad ‘ 
within »whiel he’ has. “confined himself. . The: 
bt assertion,’ in the petition, that thei: intention, was 
js Mite that.the notes, should ‘be retained by de. Armisg 
Booceen tilk any other ‘agreement, ‘than the one made be 4 
Soulié: should: che complied mn is entirely by 
supported by any proof, 
.. Bus’ the Court: says of’ this intention ote 
phintiffs. ‘tthere needs -no other evidence ‘than thet J 
 eachr ofthe: was. ee signature to. the 
contract: <> 
‘Hw does it appear that cach of; them was so 
to put: his: signature?» By the instrument. aan 
- Soulié and: Cuyilliendirected de Armas to couch / 
enhis notarial régister. |. Now if this set! of Soulig — 
and Cuvillier be die Sitchebat gipahhogaay be 
done by the plaintiffs, it must be because: Souli@ 
and. Caviltier were their iagents.ad hoe, that.is ta: 
‘say, ini defining the conditions ‘om which Brognies ” : 
Was :to. have the: notes, ““Wihatevéromay:'be: the - F 
presumption arising from: the intended signatures ~ 
* of the: appelices im favor of thei not hicing! bound d 
that is to say, losing their right on the notes till 
they signed, that presemption: must yield: tothe 4 
positive evidence of the contrary, arising from the 4 
"Stipulation that as soon as Brognier parbainaysy. 
all his parts of the engagement the notary was ta ~ 
band him.the notes, without consulting any pery 4 
‘son, without waiting till they or any of theay 


- 
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‘But; we are told that, admitting that the Rast: District, 


plaintiffs were bound by the act of their agent: 
they had a right, which they ‘have timely exercised, 
of dissolving their obligation, | 
Tue Court have informed us that it is a prin. 
ciple of our law, that “where it has been agreed 
« that the contract should be reduced to writing, 
: “until it is actually written and signed by gil the 
“ parties any of them may recede.” It is true 


this principle is broadly laid down in some elemen- . 


tary writers, but, if it-be closely examined, we 
" shall find that it is ¢onfined to consential contracts 
alone, and that this liberty af receding is. neither ’ 
‘of the essence nor.of the.nature.of, but only an-inci-. 
dent which may or may not attend, the contract. 
‘Fhe party will ‘not enjoy this liberty unless he, has, 
igeally stipulated for it. 
~ Febrero and Domat, in that part of, their works * 
cited by the Court, ‘refer to to oun 17, 
. Cod. de ‘fide instr. Inst. tit. de contr. ‘Poe 
thier, commenting on.this part of the | ig Law, 
says: ‘Although the mere” assent of the’ parties 
«suffice for the. perfection of consential. contracts, 
- yet, if the parties, in a sale.or hire or any other 
4* kind of bargain, agree to have an instrument 
_ Ahrespecting it made by a notary, with a view that 
' the bargain be not concluded and perfect tll 
the instrument shalbhave received its legal form 
by the signature of the parties and the notary, 
the baat will ‘not we complete bntil’ the nota- 


1814. 
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CASES IN THE SUPREME COURT 


Deosiber 1814. ul rial i ipetryusanrt ‘shall become so: and the ae 
cevane | ‘ the “a will be at liberty to recant,’ at any 
See time before the notarial instrument.is subseribs 
‘Broossen. «<4. But, if in this case the instrument is requisite 
‘* for the perfection of the contract, which of ‘itself 
requires nothing but the consent of the parties, 
“it is because the contracting. parties have ré- 
“‘guiredit, and because it islawful for the par. 
** ties to a contract to render their obligation’ ‘de. 
“ Bi eer. on what. conditions they please. L 
** Pothier on Obl. no. 11.” 

- Now, the author speaks of consential contin 
only, not of real contrgcts which are. performed 
by delivery. In this case, the contract_on. whi 
the defendant claims’ and obtained the notes, 
are the, object -of this. suit; is a contract in rem, 

geal contract, of staking, a pledge. Soulié. an 
Cuvillier, who had been entrusted by the lee st 
and others with notes to the amount of $ 22000, 
or thereabouts, in order. to. obtain, by means of | 
these notes, the release of an impending mortgage on - 3 ‘ 
~ St. Amand’s lands ‘and relief. from. Brognier’? sag : 
“deposited - the said notes: witha notary, there to 3 
remain’ as.‘a-stake or pledge in favour of the 
defendant and. to be delivered to him upon his 
compliance with three conditions, to wit the sur- = : 
render of Cuvillier’ s notes, the release of St, — 
“Amand’s mortgage and his signing a deed of trans. 
fer of his rights on Cuvillier, to the makers b the 


4 
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OF THE STATE OF LOUISIANA; ’ 


‘notes. This was a real contract fai Pothier on? wasp Strick 
Obligations no. 10) and as such’ was not ‘subject aF~ 
' t6'the liberty of receding, which may bé stipulated v1 
for in consential contracts, but which, evenin these, a 
does not occur, without an jexpress. ‘or tacit. aussi 
provision therefore. It is an executed, not an 
.  executory, contract on. the part of. the: person: . 
"depositing. By. placing the thing in the hands of . 
a third person, he discharges himself of: every 
obligation, arising from. the contract 5 and. the 
“rights of the party he contracts with can only be _ 
“enforced against the steke-holder or third person, © 
This principle is recogiized, ’ in ‘the case of 
Williams vs. Caharrus, determined in the Superior 
Court of North Carolina, “Martin’s notes 29. The. 
splaintiffhaving made a: race with one Dekeyser; 
each party, deposited the sum bet in the hands of 
the defendant and the Court held that ‘‘an actioi 
‘well lay against the stake-holder, by the party 
“ that-won the race, and none would be against’ 
«« the losing’ party : because he had complied with 
_ ® that article of the agreement which obliged. him 
‘to pay, staking the money with the defendant.” | 
‘Apply this principle to. this case, Soulié and - 
Cuvillier ‘executed the agreement made with 
_ Desse, in behalf of the defendant, by depositing 
the notes in de Armas’ hands: Brognier (thro? 
Desse} complied with part of his, by depositing: 
Cuvillier’s notes and releasing the. mortgage and 
. ‘Gere remained nothing’ to be performed bute signing 
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ea = strict, the deed of ttansfer. As there was no. time fixed 


wars) for domg'this, the defendant could not be com: 4 


ae 


Bioontss. 


\ 


“supposed to be the wrongful taking of the notes “9 
‘by the defendant. Now, the character of this q | 
‘taking must establish the right of either the plain. ; 3 
tiffs or defendant to these notes. It is not defied 


\ 


plained of} for not doing it, unless he was put i 


mord : /henever was, neither could he: he executed 
the deed within. agery short interval after the com 
pletion of the notes to the amount of 22000. ° 
Ir is true no contract intervened between t 
plaintiffs and the defendant: none is pretended 
have intervened. -If a suit can be supported | 
them against the defendant, \it must be founc 
not on @ Zontract, but upon a tort. That tort is 


that the-latter took the notes, after complying 
with all the conditions upon which according to 


the agreement between him and the pint) 4 


agent they were to Revome his. 


Tue Court, however, is pleased to consider — 


our right, ifany exist, as arising on a contract ot 
sale of our claim on Cuvillier, of which the notes 
of the plaintiffs were the price. 

HER#, we admit the power of receding exists, 
‘if really the intention of the parties was that the 


perfection of the contract should depend from thé 


* Notatial act. “ Otherwise, it has been shiewn this 


power does not exist. Now, we contend there 


iS 


a 


of 
fae 
a 


eo, 5 


isno evidence of any ‘such intention, Even, #” 
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there was, vistill the “faculty of receding ceased, connie 


from the moment the rights of the defendant on 
St, Amand ‘were released. The thing was no 
loriger entire” and ‘the plaintiffs could not recede 


~ without doing a material injury to the desea 


T His the law forbids. 


“THe contract’of annuity,” says Pothier, not. 
being perfect, as long as the money, which is the 


price of the annuity remains with the notary,’ it 
follows that he, ‘who bas furnished it; may alter 


* his mind and resume it, as long. as the thing is 


éntire; and the party, who selis the. annuity’ ‘recei- 


"yes thereby no prejudice. He who resumes -his 
_ eash is bound, in: this case, tonothing else, but 


the payment of the charges or fees ofthe notary, 
or to reimburse-them to. the — okie - he 
has paid them. es 

“Bur if the thing be no sotlieas ‘ltt foe 
example; if you have granted: me an annuity, 
eithet by a notarial act, or one under your private 


signature, of one huridred pistoles a year, for the 


‘price of twenty thousand livres, which you pro. 
mised to’ invest in a tract of land you were bar. 
gaining for, and- 1 deposited the money in: the 
hands of’ a third person, until this purchase was 
completed’: altho’ the money -be not yet paid, 
and consequently the contract of annuity has not 
‘received its perfection, yet, if you have alre ady 
bargained for the land, “I shall be bound’ to ‘de- 
‘liver you the money, in order ‘to :enable ‘you ‘to 


ne) 
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Brognrer: 
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can pay for the land. This obligation does not arise 7 


Wann properly. out of the ‘incipient contract, whieh ” 4 


- 


wasur intervened ‘between us : as. it did not mature, 
28. into a perfect contract, it cannot per se *produbilaa 
Mpevnane any obiigation. Mine arises from this rule of | : 
natural equity, memo potest mutare contilien u 
in.~ alterius injuriam. L176, § de Reg. J. 
Altho’ the contract, which intervened. between ou 4 
has not yet received its perfection, yet, as % have ~ 
induced you to bargain forthe land, equity forbids 
. [should disable you from complying with it, 7 
withholding the shoneys on which * induced. you 
to rely. - 
“LIKEWISE, if: where_I altered my rind | 
and resumed my -money, you had made no baa 
‘gain, but“havé been at some expence towards 
ore, I shall be-bound ta indemnify are ” Cons | 
trat de Rente 73, 74, no. 65. | 
A more paralich case could not be adduced. Whit. 
ever might have been the plaintiffs’ right of reced- 
ing from their contract, after the defendant had 
foregane his claim on St. Amand’s property, the’ 
plaintiffs could not without indempifying him, 
refuse to carry their bargain into fuli eae 
Rpaaxees of. the. sacrifice, thus made by the « 4 
release of St. Amand, the Court asks, ante 35 bs 
** why. was he, Desse or ‘Brognier, so forward in” 
“executing what: was’ not yet an obligation’ on - 
« bis part 2” bal answer is in the statement of 








" # Soulié gave, the matter’) was? 









OF. THE STATE.OF LOUISIANA. 
eis. ante 332, “Cuvillier and: Soulié re 7 


* release and it wasexecuted, on the, 





icluded an Witte? 

“ pagaient was secured by | the. piace re ‘the sig 
“notes.” We may. emphatically. say+ because Beocnren. 
the plaintiffs pressed us. For,-we have: shewn ae 
; Soulié! was their agent, . Yety. the judgment de. . . 
_ prives us of the very note of Souliéhimself, which ~ : a 
he thus induced as. to consider: as .part of the a oe 

security, on which: he solicited . us’ to part with 
--our right. The Court may say, in spite of the law 
produced, that he was not the plaintiffs’ agent and 
‘could hot bind them: - but ‘considerable ingenuity 
must be exercised, before, we do not say a good, 
but plausible ground may be, shewn.. them, 
on which the Court may say that his note was not 
. wirtually pledged, and ought to be restored. 
























“Tae Court, in theirjudgmenteroneousl hives ee: ae 

peeing with having “refused to sign the act as ae Be 

it was and signifying his intention to have the 
“** clause inserterd,”” 

Brocnizx never did refuse to sign the act as 
it was, or to siga it in any manner. He never signi- 
fied any intention to have any clause inserted, The 
party of the statement on record which corresponds 
with this part of that of the Court is.to be found. =. 
vin the deposition of de Armas. See, his dcgesi 
tion, ante $37, 338 .and339.. ’ SS rr 
vehi, the , Court observe that Brognier did not 


ee CASES) INTHE: SUPREME COURT “ 
East. District. ict even give the. reference the countenance of hig 
_ Pecember 1814 
Worn Signature or paraphe, without which ‘the Court © 
_ ¥ipcere’ mows. such a reference was a nullity : with. it, it 


og would have ne eagen but no one else. 
Biocyisr. — 

Tue defendant has to complain that, while the J 
Court casts an unfavourable. shade on his conduct, ° 
unjustified by any thing in the record, it throws / 

a favourable gloss.on that of the appellees which i a 
alike uncowntenanced-by any thing-in the record, 

Tue Court attributes the recantation of theta ‘ ‘ 
.of the assignees to the, information, which it says | 
was. given them .of Brognier’ s refusal to sign, 
“Qn discovering this aeration (the reference i in 
*.the margin) and being informed of Brognier’s 
¢ refusal tosign, three, of the four who had signed 
“it, blotted-out their signatures. ” : 4 

Ii no part of the record, is it stated that Bro. 
-gnier refused to sign, -or.that any person was ins” 
formed of this pretended refusal. Blanque gives 
‘his reasons: he does not pretend that Brogniet’ 
refused to sign, he only says that “he was master ~ 
* of his signature as long as the other party had ~ 
-* not signed. Clarke gave no,reason: Soulié diss — 
-putes only, “on his right to do what’ Clarke and 1] 
oe had done.” | i 

‘Let the Court correct their own statement toy 
the record in these particulars and then ask them- 

“selves what part of it authorises. them -to a? | 
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“wren er oF LOUISTANA? | 


wiat os nich Pecantation released the other. Bait 


parties front thei rthgagement?” Or éhint We either 
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. oe wéhange” if the'ict No ‘change or’ alreratioh . 
a. “ifadé ih'the adr deference or apustillé was 
i Yndebed ithe Matin and the Court “cletnot Be 

oS FF jgiorant “thit this wrought 116 effett’ On: the act, a 
a Gould Have ‘tone till “paraphed” or siptied by the Montch) 
2 Hiotiry “and ‘the parties. 1 gh beset Verto ; > ae 


7” ee SPH BS a 
; "Pare Court, views. ie reserve of a deveeiae’ 4 
* %  -on'Cuvillier’s estate, for such part of the notes oer 
0D. BRB “Tot Be paid, as at War with the’ spirit ye 
1D) Wad the Lecter of the wholktrahitaction, If F'sell oS a 
. a ny lnidl orf credit, is'd stipulation, that in case ' of a 
7 hon "payintetit “the sale shall Be rescitided):incon- 

~  &fuoas? Does not the law supply such a clause? 
9 Af he*aw could supply’ ‘it for the whole, ‘ialy ‘ 

. oo hot’ be’ stipulated for'a part’? =~ 

i es ye Coitrt sees ino’ evidence of this stipunsion, o" le 
"F  . “Desse swears, . that Cavillier ’ proposed it,’ as one 4 
: ‘ofthe tonditions of the''transfer, and. Soulié told : 
SD Bithe “might consider the tatter as concluded, 
> ee ae It is true; he informs’ us, on ‘his'cross- 
‘examination, that the terms were not. diseussed 
wit Soulié: they had been with Cuvier : 


ss 





Etat release; “ pranted to St. sinatay 4s led 
‘dered’ by: 'the Court, < a ‘departute” fromildti¢ 
3 
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his claim to the plaintiffs, _ He cnenaed tot 

fer-his claim against Cuvillier, and his mortg; 
onthe land sold the latter and nothing else, > See 
* the plaintiffs’ petition, ante 328. ‘That St. Amand, 
Cuvillier’ s father in law, was tobe relieved, clez ly 
appears, from Desse’s deposition, from. Soulié’s 
declaration.to the notary, from Cuvillier’s, cond: + 
‘who, gathered and deposited part of the not 4 
with the knowledge that the release was one of th 
conditions, on the performance of which 7 5: 
 * were to be handed over. a 
«/ Tue petition states that the appellees s¢ rally. 
‘agreed to furnish their notes: there is nothing: 
‘from which ajoint contract could be implied ar 


_ ” the right -of every appellee must be exanii ‘ 


‘distinctly and a part from the others ; surely that. 
-of Soulié cannot in.any point. of view be recognis.. ! 
ed by the Court : he stipulated certainly for him=” 
self and he must be bound at all events, a 
Ir it were admitted that Blanque and Clarke, th 
other individuals, who d/otted out their: namés, ¢ id 
actually recedeand had aright todo so, doesit follow 
Tuart Villeré, who never expressed any aaa 
‘tisfaction or intention to complain, till long after” 
Brognier had taken the’ notes, has any rete 4 to. 
claim his ? Brognier transferred him his rights : be 
‘had .accepted the transfer previously, and ores 
Spears to have aaa 
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tM new? ‘certainly éénitiot avail’ himself of Yast 


j Brognier having proposed a change in the’ wee ~~ 
|. When he ‘has ‘answered it did ‘not appest to him it’ Sout | 
. Sould ‘fake the feast difficulty. - ‘ “watts a | 
e ‘Waar evidence of the: dence of the ot a 


Was ‘there at” the time Broguis subscribed | the” 
act? wt ; 


Omg the venue The Coiet on the acta 
of this case, has given due attention tothe argu-' 

_ mients’ by which “the counsel for the appellant 
endeavoured to support thetr objections to ‘the’ 


judgment. ; 


* Tue first Sone on which they relied | was, 

_ that J. Soulié, one of the appellees, if not ex- 
| pressly authorised. to stipulate for his’ co-subs- 

'. eribers, was: impliedly so. The only cireums. : 
tance, however, from which ‘Such implied. power 
could be deduced, is that Soulié was entrusted’. 

by some of the subscribers with their notes, which 

*/ swere to be the consideration or price ta be paid =~ 
to the appellant Brognier, on his complying with 
his part of the contract, But this Court is of — 
opinion that, should Soulié have been the bearer 

- of all the notes, instead of some of them, yet it. 
would not from thence follow that he was authos 
rised.to deliver them up; before the parties had 
finally agreed to the conditions of the contemplat- 
ed contriet : because nothing would have a~nieré 





ict. saat mali than this doctrine. of — ; 
ws Y matherinnson and because the right of acting for, 
t ene? others and disposing of their property cannot. be, <3 
‘assumed, without an express andl determinate, 


RREEEMS power. a. i 4 


; si Faia 

- Tue second objection of the appellants to ee | 
judgment of the Court is that the Court have — 
overlooked several important matters of fact and - 
particularly the stipulation, made, by Soulié, that, 
the notes by. him deposited in the hands of te 
notary should remain there, as a surety: for. the, 
amount of the judicial mortgage afterwards releag. * 
ed by Desse, Qn this point it did not, nor does’ 

it now, appear to the Court that the appellees hod 

at all contemplated that the rélease of the jeune 3 
obtained against St. Amant. should be one of, | 
the conditions. of the intended. contract, but on a 
the contrary, it is evident from the instrument 
drawn by the notary to which some of the apps 
lees had. affixed their signatures, that. the venye ‘ 
reverse was the understanding of the parties ; for 

in that instrument, drafted conformably to the, ; 
memorandum delivered by Cuvillier to. that offi. 4 
cer, it is positively expressed that upon one of the 
notes transferred by the appellant judgment had” 
been obtained and execution issued agra 4 
Peniller and St. Amant. 4 

. Tux danger of the doctrine of implied asthion! S| 

‘ig above spoken of is here- made manifests, “7 
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Amand:is. at:war with the conditions:as reduced 
to writing.and as recognised by, some. of the apy 
pellees. The Court, therefore, think that, if»the 
appellant Brognier suffers any prejudice; in con- 


' sequence of the release of the judgment) obtained, 
so by Desse ‘against St. Amand, he has,mot ‘te. 


“fige othe; consent, given by: Soalié. to the esleae: a D. District: ‘ 


_ of this. judgment and execution, in, favor.of Sti Od 


Vi all 
— j 


eoanplain of any of the appellees, but Soulié °y. 


¥ 

Pa wonnlisan next siaianais that the ura 
added ja the margin of ‘the notarial ,insirumenty 
to wit, a reservation of Brognier’s morigage.om 


Guvillier’s property, for so. much, of the notes ‘ag, 


should happen not to, be paid, was not-an, after. 
thought; but made from,the beginning apart of 
the stipulations agreed upon. between Brognier’s 


agent and J, Soulié, ‘The Court have -bestowed , 


particular attention on the two depositions of that 


agent, the only witness, who pretends to» recollect 


any thing. of that stipulation, and have; found 


| them so contradictory: that they capnat give them : 


much faith. In ‘the first. deposition, »whiech is a 
recital, at one breath, of the’ whole. transaction, he. 


says indeed that after having treated, with Cuvillier 


for ‘the conditions. of that contract, oe 


among others the reservation. of mortgage, he 


had some conversation on the subject with Soulié 


who told. him he might consider the business*as: 


cancluded on the conditions: above mentioned s: 


CARES: IN THE SUPREME count: 


Base /Titieee: but on belive: asked: particiflarly whether he had: 
Ue discussed with ‘Soulié the conditions of the’ cond 
head tract, he answers categorically that he did: not. 
“ve Whatever sense maybe attached by the appeliants? _ 
Brooxtem +5 the word discussed, 4s employed in this —_ “a 
; conveys to the mind of the Court the idea that. 
Desse’ there confesses not to have éntered into! q 
_ any minute explanation with Soulié, as to the: _ 
particular stiptilations of the contract. ‘Ang j 
when jt is considered Uaat he afterwards went with > 
- Cuvillier t6.the notary’s office, that there Cuvils 
lier delivered to the ‘notary . the draught“ from.’ 
which he was to make the instrument ; and that? ” 4 
neither in that draught nor in the” instrament 
itself'is' to-be found’the clause of the reservation’ 
of mortgage, jt may well be inferred that this 
clause’ was an after-thought, not perhaps as bee : 
_ ween Brognier and hjs agent, but as between”. 
" Brognier and Desse’and Soulié..” Indeed Desse™ “ 
himself on being asked; whether Brognier had’ | 
not signified his- intention to have a clause ad- 4 
ded in the margin of the instrument, | plainly : 
answers, that Brognier not considering his rights 
suficiently secured in. that instrument proposed 
to add @ new clause to it. Supposing, however, © 
this clause to have been previously agreed upon a 
between Desse and Soulié, the question recurs | 
how does it appears that Soulié was authorised: 


to.consent to such: reservation ? Is it not on the © 
contrary very: evident that the appellees under. 
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pean oy rage yo eek 


a containing an absolute and unconditional V1u~ 
transfer. of , Brognier’s, rights , and mortgage 0 on 
: Cuvillies's property ? . 


ap to ALLY, the ive. represents: ae “es 
though ‘the principle of law be. that where the 
patties have, agreed to, have the instrument of their. 
contract reduced to, writing. before a ‘notary, they - 
have a right to recant before the instrument is - 
_closed’and: signed, yet that principle has its’ limitas 
tions, and that the present: case is not one of ‘those 
‘to. which it. be may applied. In order to shew 
. this, they have endeavoured to assimilate this to a 
. geal contract, and, pretended that in cases of real 
contracts the delivery of the thing. makes the 
«contract complete, so that the right of the ‘parties ; 
-to recant before signature is not applicable to 
-eontracts of this.kind, but, only to contract: called 
-consensual, where nothing else than the consent of - 
the parties is requisite to make them» perfect. It - 
would be idle here to examine whether the distinc. . 
tion insisted upon by the appellant be or be not 
correct, for the contract in the present case is @ 
“simple consensual contract, a naked conttact. of 
Sale, in. which the rights of Brognier against Cu- 
villier are the thing sold, and the notes of- the 
_ appellees and “others are the price. It. instead of 
their notes, the appellees had deposited, in the hands 
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; 
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we 8 =——i(ié‘é CASS IN’ THE ‘SUPREME COURT. | 
Breed of the notaty, ‘the inoney which Was: to be the 
gn price of the thing brouht; wWotlld the vendor hive 
Virveat? “had any right totwke it, before the att sHotild have © 
pe eo _ béerpclosed: ‘and’ made complete’ by the sigriatures 
PeoeeS of all the parties ? Surely not and’ where ‘isthe . 
difference ?. The Court.has not been ablé to ig 4 
Cover anyv git ee E bi q 
dives the salle see baad is satisfied that tte| 
jude ment rendered in this tase, as it relates to the 
appellant Brognier, is founded in kaw and tes 
but in as much as it appeats'that sotie of the notes 
claimed here, have been negoviated’in sod fit 
and-have:becomé thé ptoperty of third ao 
‘the Court think it nectssary to modify thei dectte 
180’ a8) to relieve ahi ollets appellants from any “e7 
nc Pn 


. Injis, therefore, sdjudiedend decreed, dani ~ 4 
cippiliant Brognier do restore to the appellees thie 
several notes-by them subscribed in his favour, OF 
‘ithe amount of such of the said notesas it will nét 
‘Be inhis are surrender, | 3 — 
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- Tue City of New-Orleans “being besicged by. 
a British army on the first Monday of January, 3 
“3815, the Court was not ieaiiciies 





